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¢ Job description. After corporate scandals like Enron and the 2008 Financial Crisis, a
corporate secretary changed from an administrative assistant to a board advisor and point of
contact for shareholders.

e Knowe-it-all. A corporate secretary should possess at least a basic knowledge of corporate
and security laws, thorough understanding of the company’s business, good communication
and diplomacy, and have a creative, detail-oriented personality.

e What’s in a name? The corporate secretary role (also known as company secretary or board
secretary) is increasingly being referred to as chief governance officer to convey the senior
status of the position and high level of sophistication required.

e Splitting tasks. While a single person can perform both the functions of corporate secretary
and general counsel, it may be ideal for both roles to be undertaken by two different people.

As with many things in our legal world, the answer here is both simple and frustrating: It depends.
Many factors come into play. It may depend on the company profile — its size, business area, level of
regulation, governance structure and priorities, budget, management practices, and so on. It also
depends on the individual professional perspective — duties, skills, professional and educational
background, career aspirations, and talent.



The number one skill that is a must for every corporate secretary is to possess at least a
basic knowledge of corporate and securities laws that affect the company in its principal place
of business, or headquarters.

Defining the corporate secretary role
The corporate secretary role has evolved significantly in the past few years.

In the US financial market, the enactment of the Sarbanes-Oxley Act of 2002 (SOX) and the Dodd-
Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank) were not only regulatory
responses to the major corporate and accounting scandals (Enron and WorldCom) and the financial
crisis of 2007—2008, but also the watershed moment for the corporate secretary profession.* Before
those regulations, a corporate secretary was the person responsible for recording meetings,? akin to
an administrative assistant or a simple record keeper. After the Enron scandal, the corporate
secretary gained new responsibilities, far deeper than a simple record keeper.® It became one of the
most important board advisors and one of the primary contact persons for shareholders, to the point
that a change was warranted.

The corporate secretary role has different titles in different jurisdictions. In the United States, the most
common denomination is “corporate secretary,” while in the United Kingdom, the role is generally
referred to as “company secretary.” Some countries also use “board secretary.” Regardless of the
title, this role is increasingly recognized as one that requires a high level of sophistication.

The title of “chief governance officer” is becoming more accepted, as it clearly conveys that the
position is at a senior officer level (sometimes even appointed by the board and not by the chief
executive officer), and at the same time, the title clarifies that the person is in charge of providing
advice and supporting the board. Another advantage of using this new title is avoiding confusion with
the ordinary secretary function — more often referred to as administrative assistant today (i.e., a more
clerical, administrative role).

Historically, the corporate secretary role was limited to clerical tasks (e.g., drafting minutes, checking
paperwork, and minding formal filing requirements). In today’s more complex and sophisticated
business world, the role is expanding, and chief governance officer seems to be a more accurate title.
Nevertheless, the corporate secretary denomination will be used in this article because it is more
familiar.

How to become a corporate secretary

A corporate secretary position within a US company is responsible for properly keeping the
corporation’s business records — especially the minutes of the proceedings pertaining to the
meetings of shareholders, the board, and its committees. Although the position is not a legal
requirement itself,® the record-keeping duty is described at the US state level,® for instance, in
Delaware,” California,® and New York.? At the US national level, the same duty can be noted in the
financial market regulation, such as the Exchange Act.*® Even if there are not more detailed statutory
requirements, as a matter of good governance practice, the following lists of skills and duties are
associated with the position of corporate secretary in today’s job market.

Corporate secretary skills



The number one skill that is a must for every corporate secretary is to possess at least a basic
knowledge of corporate and securities laws that affect the company in its principal place of business,
or headquarters. When a company has multiple subsidiaries in different countries, it might be difficult
to know everything. Consulting local legal advisors, especially if the board is composed of members
from disparate jurisdictions, or holding some of the meetings in those various locations, can rectify
the problem. The depth of knowledge gained by having a diverse board or places of meetings can
justify this measure.

The second most sought-after skill for a corporate secretary is a thorough understanding of the
company’s business. Of course, this skill is normally mastered after the corporate secretary begins
the job. A good professional will make this a priority once they join the business. A degree in
business administration or commerce, law, and/or accounting is very helpful and sometimes
essential. Corporate secretaries are expected to keep the board aware of current changes in relevant
areas.

The third most sought-after skill for a corporate secretary is diplomacy, sometimes referred to
as “executive presence.”

The third most sought-after skill for a corporate secretary is diplomacy, sometimes referred to as
“executive presence.” Ideally, the corporate secretary is the “go-to” person in charge of answering
the board’s questions. In other words, the person keeps an intuitive and sensitive presence, aware of
the thoughts and feelings of the main stakeholders, including the board of directors, the CEO and — at
the same level of care — the general counsel. The main goal should always be to achieve consensus
within multidisciplinary settings and to navigate around bureaucratic thinking. Considering that the
corporate secretary is usually the person responsible for keeping board portals, they need to know
how to organize the information, distribute it, store it safely, and ensure the data is easily accessible.
Finally, a good corporate secretary should have a flexible, creative, and detail-oriented personality. In
practice, that means they must know how to remain calm no matter how difficult and pressured the
working environment becomes.
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Corporate secretary duties
The corporate secretary’s duties can be divided into two categories: ordinary and evolved.
The ordinary duties of a corporate secretary

The first group consists of the basic responsibilities,** which are meeting preparation, agenda

planning, records storage, and minute-taking — the hallmark of the corporate secretary role.*?
Special thought should be given to this traditional responsibility, which impacts certain types of
litigation, such as the shareholder derivative lawsuits. US caselaw helped delineate guidelines
defining the minute-taking practice, and the legal consequences of poor performance.

The Walt Disney case is commonly cited as a classic warning of an outcome of poor minute-taking.*®
Considered the leading case on executive compensation, and commonly called the corporate
governance “case of the century,” this shareholder derivative lawsuit was brought in connection with
Walt Disney Company’s hiring and subsequent termination of Michael Ovitz as executive president
and director. Ovitz, the founder of Creative Artists Agency (a top Hollywood talent finder), had an
income of US$20 million before joining Disney in 1995 for about US$24 million per year. After one
year, Ovitz's contract was terminated, and he walked away with US$140 million for a year’s work.

Shareholders brought a derivative suit, alleging, among other charges, that the compensation
committee “inadequately investigated the proposed term” of the Ovitz employment agreement, and
pointed to the fact that the compensation committee spent more time discussing additional
compensation for the chair of the compensation committee handling the negotiations than on the
terms of the agreement. Plaintiffs used the sparse minutes of the committee meeting to attack
Disney’s hiring and firing of Ovitz because the minutes do not recount any discussion of how Ovitz
could receive a non-fault termination.

In the end, Delaware’s Supreme Court upheld the Chancellor's determination that the compensation
committee members did not breach their fiduciary duty of care in approving the Ovitz employment
agreement. The court found that “the documentation is far less than what best practices would have
dictated,” and that “[t]here is no exhibit to the minutes that discloses, in a single document, the
estimated value of the accelerated options in the event of a [non-fault] termination after one year.”
The court pointed out that “[t}he information imparted to the committee members on that subject is,
however, supported by other evidence, most notably the trial testimony of various withesses about
spreadsheets that were prepared for the compensation committee meetings,” and concluded that “[i]t
is on this record that the Chancellor found that the compensation committee was informed of the
material facts relating to [a non-fault termination] payout,” although the court also noted that “[i]f
measured in terms of the documentation that would have been generated if ‘best practices’ had
been followed, that record leaves much to be desired.”** Although the company eventually won the
case, it is fair to assume that if the board minutes had been better drafted, the company would not
have had to spend about 10 years in court, incurring presumably substantial legal fees.

The Netsmart shareholders litigation is a better example of the undesired consequences of bad
minute-taking.'® Due to the practically non-existent board minutes,® the defendant company had to
withdraw from a merger operation and cover the legal fees of the shareholders’ counsel in the sum
of US$530,000 “to eliminate the burden, expense, inconvenience and distraction of continued
litigation over plaintiffs’ claim for attorneys’ fees and expenses.”’

Thus, drafting minutes should be regarded not only as an important task, but also as an art. Like any



artist, practice is essential to achieving perfection (or something very close to it). A competent
corporate secretary will understand not merely the formal aspects (such as document dating, quorum
noting, signatures collection, and document storage), but also the substantial aspects of the minutes,
including the purposes the record will serve, when different drafting styles are required, who will
access the documents, and — most importantly — against whom they might be used.*®

The minutes’ purpose is simple: They are a way to keep track of the context of the decision-making
process.' In fact, nothing is more efficient and effective than a well-drafted minute to fulfill the
fiduciary duties of loyalty and care that every prudent board must observe.? Like well-written stories
that are able to transmit a uniform message to any reader, regardless of life experience, background
knowledge, and personality type, a well-drafted minute should give room to as few different
interpretations as possible. A good drafter has to portray, in the clearest manner possible, an act of
wisdom and good faith that was taken in the best interest of the corporation and free of any potential
conflict of interest between the act and the board members.

Basically, the minute-taker faces two approaches when drafting documents: the detailed style and the
summarized style.?

The detailed style requires less artful writing as it focuses on a lengthier — and thus not so filtered —
registering of information. This approach is beneficial for situations that necessitate good public
relations and require ultimate transparency for the benefit of all stakeholders. It is very helpful in
terms of recovering past memories of the discussions behind the decision-making process, which
may be very interesting for new board members familiarizing themselves with the business, and to
acquaint themselves with previous business strategies. Lengthy minutes should be very useful when
taken as evidence to the courts, especially to help the company lawyers defend decisions taken
under the business judgment rule.

On the other hand, the detailed style might be quite time-consuming, both from the drafter’'s and the
board’s perspective. Lengthy drafts could demand more time to write (which might be a problem for
a general counsel wearing the two hats)* and to review. It is also true that information in excess may
cause more confusion from the reader’s standpoint, especially for stakeholders who are not familiar
with the intricacies of business governance in general. Detailed minutes may also backfire if used as
evidence in disputes regarding the business judgment rule, and could also bring some bad publicity
to the company, especially if something harsh or inadequate is said and duly recorded in writing,
even without intending to offend anyone.

By contrast, the summarized style may be useful to speed-up board dynamics, especially the draft-
reviewing process, which could be essential for very busy directors. The objective is to only focus on
the essentials, something that's easier to achieve when the corporate secretary is also the general
counsel. Noting only essential information may be more helpful (and less confusing) to shareholders
and other stakeholders not familiar with the business world.

However, shorter minutes provide less accuracy to retrace discussions behind decisions, which might
make the memory recalling process more time-consuming and, therefore, jeopardize the time saved
during the drafting and reviewing. In the end, however, the board chair's personal preferences will
play a significant role when choosing which writing style should be used by the corporate secretary.?®

The evolved duties of a corporate secretary

The second group of duties differs, depending on the type of business entity. The corporate secretary



can be required to ensure the business is conducted according to the internal rules of the company,
i.e., the bylaws, code of ethics, policies, and so forth.?* Only being aware of the existing laws,
however, is not good enough. The corporate secretary must understand, comprehend, and be able to
translate legal rules into non-legal language, so the board and the top managers are on the same

page.

Only being aware of the existing laws, however, is not good enough. The corporate secretary
must understand, comprehend, and be able to translate legal rules into non-legal language,
so the board and the top managers are on the same page.

Last but not the least, the corporate secretary is required to act as a “drawbridge” or a “conduit”
between the company’s top management (the board and the chief executive officer) and the
shareholders (either directly or through proxy firms).?*> This responsibility can vary from being a
liaison or communications facilitator to someone proactively carrying the burden of the oversight of
dividends payments, share allotments, certificates, and/or transfers.?®

When figuring out such issues, one can easily understand why lawyers are the most sought after
professionals for drafting such documents. It is a fair and common assumption because an attorney
has learned the habits to avoid or lessen future dangers.?’

Wearing two hats: A matter of convenience or corporate strategy?

When looking at statistics, it becomes easier to discern whether there is real intent to put the general
counsel in the position of the corporate secretary or keep them separate. In the United States, about
70 percent of members of the National Association of Corporate Directors have general counsel
working in a dual role.?® However, in the United Kingdom, only around 40 percent of the top 100
companies’ general counsel wear both hats.?

While the decision to combine the roles of general counsel and corporate secretary depends on
specific factors (i.e., business’ size, maturity, and business sector), the organizational structure (i.e.,
functional, geographical, or unit-based) plays a significant role as well.

Generally, smaller companies may have only a corporate secretary, but bigger companies with
complex governance structures tend to separate the role of corporate secretary from the role of
general counsel.*® Some of them even establish a separate administrative unit (such as an office of
the corporate secretary). The corporate secretary also has different duties reporting structures. Some
report solely to the board, while others report to a mixed group (like reporting to the board and also to
the general counsel, chief executive officer, and/or chief financial officer). When reporting only to the
board, the corporate secretary is also appointed by board members, rather than by the chief
executive officer, and has her compensation set by the board. The rationale behind this is to make
sure that the corporate secretary has some independence to perform her duties, which could involve
the oversight of board decisions affecting the performance of the company’s top managers.

Combining the general counsel and the corporate secretary roles

In smaller and younger companies, with simpler governance structures, combining both positions
should be the preferred option. In smaller environments, the in-house counsel acts like a “one-man-
band.”!



But even in larger companies with complex governance levels, it may still be a good idea to keep one
person in the dual role. Having a lawyer (or better, the in-house counsel) in close connection to the
board on a frequent basis has multiple benefits. Being able to receive real-time legal advice is one of
the primary assets.

Although having a lawyer performing the function of corporate secretary is not legally required,
having a corporate secretary who possesses legal training has the advantage of offering the board all
the benefits of having a lawyer in the same room. Most lawyers are trained to pay attention to details
and to intuitively foresee legal risks; this is especially helpful during minute-taking. A lawyer can
choose the proper words and anticipate underlying ideas that may prove useful when rereading
minutes (such as in a courtroom).*?

Privileged information can apply to board communications

The benefit of protecting sensitive information under the shield of the attorney-client privilege has
some limits.*® The mere fact that the corporate secretary is a lawyer does not automatically
safeguard all documents and communications.** Some requirements and distinctions, like the
separation of business from legal advice, have to be taken into consideration in order to benefit from
this protection.® Properly labeling the documents or exchange of communication is a good practice.*

Shortcut to building a board relationship

Trust is one of the essential elements of any attorney-client relationship, and for corporate secretaries
who are also general counsel, this quality is even more important. A board who has a good and close
relationship with the general counsel is more likely to involve the GC when legal advice is needed.*’
Every new general counsel knows that this is true, especially if the GC wants to be regarded not only
as the lawyer of the company, but also a true business partner. Wearing the corporate secretary hat
together with the GC hat is a nice shortcut to establish a good presence within the board’s inner
circle of confidence.®

When should the general counsel and the corporate secretary roles be
separated?

If the general counsel is unable to exercise the corporate secretary function, there is still the option to
outsource the corporate secretary role. Only time and experience will determine if this is a good idea
from the governance standpoint.

On the flip side, bigger companies should also consider separating the roles for the following
reasons.

Independence and separation of powers matter

Common practices or laws in some jurisdictions often have the company secretary directly reporting
to the board’s chairman and the general counsel primarily reporting to the CEO. This may create
sensitive situations when the general counsel needs to bring issues to the chairman independently.
Unless there is seamless collaboration between the general counsel and the corporate secretary, the
effective fulfillment of both tasks may require a combination of both roles in one person.

Nevertheless, an “ethical wall” to separate such powers may be the only way to avoid leaving the



general counsel in the uncomfortable position of being “all things to all people.”

Non-legal tasks constitute a distracting factor affecting performance

The work of the corporate secretary is constant. It never stops: Once a meeting finishes, there are
plenty of follow-up tasks — and the start of the preparations for the next meeting.* Like any other
project-management role, the corporate secretary has to make sure the decisions are executed and
delegations were proper. Directors’ evaluations and, more importantly, succession planning can be
too demanding for a general counsel to do alone. Corporate secretaries, nevertheless, are becoming
very skillful at providing adequate support for their boards in their search to find adequate
succession’s candidates.

Typical shareholder relations activities (such as issuing shares and certification, annual general
meeting logistics, organizing questions and answers) are also a big part of the corporate secretary
job description.

Not being able to perform both roles well could, ultimately, be frustrating and negatively affect a
professional’s work-life balance. This is particularly significant because it might compromise the
ability of the general counsel to exercise sound judgment when dealing with critical situations, such
as providing advice regarding conflicts of interests.

Lawyers usually lack project management training

A substantive portion of the corporate secretary job deals with project management. Project
management is commonly understood as “the applications of methods, tools, techniques, and
competencies to a project,” including “the integrations of the various phases of the project life cycle.”
In plain English, project management is simply getting the job finished — on time and within budget.*
Managing projects is more than a professional competence: It is a science that has its roots in the
Roman Republic of 2,000 years ago.** A lawyer isn't expected to be familiar with typical project-
management concepts and techniques,*? like “work-breakdown structure™ or the “Gantt chart,”** not
to mention how to properly use the classic four phases of project management (i.e., planning, build-
up, implementation, and closeout).” It is therefore common to find a corporate secretary job posting
that requires candidates to possess both degrees in law and business administration.

Conclusion

The role of corporate secretary has undoubtingly evolved to the point that is has become a
sophisticated demanding profession. But the question remains: Should the general counsel also be
the corporate secretary?

Ideally, the corporate secretary function should be separate from the general counsel function,
provided that there is a seamless communication between them. The main reason for this
segregation of roles is that the corporate secretary function is becoming increasingly complex and
time-consuming. Wearing both hats may not be impossible, but to perform both roles well might be a
mission impossible, except by very few “superpeople.”

This does not mean that the general counsel should not consider filling the corporate secretary role.
Whereas there is no “one-size-fits-all” approach to this matter, if the choice to be made is between a
legally trained corporate secretary and a non-legally trained candidate, the prudent call should be to



favor the former. Issues regarding protection of communications and attorney-client privilege should
be carefully addressed, especially if a situation arises when it is unclear whether the advice primarily
concerns a business matter or a legal question.

A prospective corporate secretary candidate should consider her aspirations and skills. If she is still
inexperienced in board matters, but is willing to get a closer look, wearing two hats would likely be a
helpful, eye-opening experience for her professional goals. Ideally, it is advisable for general counsel
to keep in mind the demands of filling both roles simultaneously, as work-life balance has become
one of the main challenges for any rewarding and stable career choice today.

And for those who decide to wear only the corporate secretary hat, this may be a rewarding choice
for a full, influential career.
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