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When a company’s HR or Diversity, Equity, and Inclusion (DEI) department has a new idea for

advancing diversity, one of the first things they do is reach out to their employment counsel to discuss
the new idea. They want to know: Can we do this? Is it legal?

—

(

Some suggestions from HR could include:

¢ A sponsorship program open to all but that has a stated objective of increasing diversity
in leadership;

¢ Referral bonuses for referring candidates of a particular gender, or ethnicity;

¢ Financial support to an employee engagement group that concentrates on one demographic;
or

¢ Requiring diverse slates during hiring.

Too often, as employment lawyers, our reflexive answer suggestions like these is “no.” Our strongest
reason? The risk of a reverse discrimination claim. But maybe our fears are misplaced. The risk of a
successful reverse discrimination claim based on the ideas noted above is minimal to zero.

By leading with this advice, we discount the greater risk that exists when the organizations we
support fail to make progress in diversity, equity, and inclusion: Nothing — or very

little — changes. We've been giving this refrain for decades. In doing so, we unintentionally chill
progress.

Moving beyond complicity

We have been complicit by being too cautious. Yes, reverse discrimination cases have occurred. In
the context of advancing DEI, the risk we are most concerned about is a failure to hire or a failure to



promote claim.

But while there is risk, it may be overstated. The Equal Employment Opportunity Commission
(EEOC) records suggest that over the last five years, between one to two percent of charges alleging
failure to hire or failure to promote have been filed by white claimants. That is only a few hundred per
year of the many tens of thousands of charges filed annually. Moreover, given that reverse
discrimination cases are but a fraction of traditional discrimination cases, why do we give so

much more weight to avoiding this relatively low risk than we do to avoiding the far more common risk
of a traditional discrimination claim?

More importantly, there are a few simple rules to help avoid or defend against the vast majority
of such claims, while still supporting your company’s DEI efforts:

e |f a designated test score is required for selection, don’t select someone below that
threshold.

e Don’t set a hard numerical quota for selection of a particular demographic group.

¢ |f you allow a candidate’s race or gender to be taken into account as a positive factor among
many, follow the rules laid out in Title VII for voluntary affirmative action programs, pursuant
to which race and gender may be taken into account.

e Train your managers on how to make non-discriminatory selections and how to
communicate the nondiscriminatory bases for their selection.

There are a lot of actions we can promote that steer clear of violating these rules. We can:

e Educate managers about the demographics in their group
compared with candidate availability.

¢ Encourage managers to become involved in diversity-related activities, such as sponsoring an
employee resource group or serving as a mentor to an employee from an underrepresented
group, and even financially reward the managers for doing so.

e Require training on implicit bias and work with HR to develop bias interrupters to mitigate the
impact of those biases.

e Call for diverse slates from recruiters before interviews commence.

¢ Mandate diverse interviewing teams.

e Scrutinize qualifications to determine if they are imposing requirements that are not truly job-
related.

e Augment qualifications with other job-related qualities that might naturally diversify the pool,
such as the ability to effectively manage and support a diverse team or demonstrated cross-
cultural competency. Consider giving weight to proven ability to be successful under adverse
circumstances, also known as “grit,” which could be demonstrated in many ways, such
as working through college or being successful as one of few underrepresented workers in an
otherwise nondiverse work environment.

e Unpack with managers why underrepresented candidates during the final cut are not selected
to ensure that vague concepts like “fit” were not used and to gain an understanding of how to
provide stronger candidates going forward.

¢ Reinforce the business benefits of diverse teams, including increased innovation and
employee satisfaction.

¢ Relentlessly reinforce the value the company places on diversity.

e Be mindful of our language. For example, we should not reflexively warn HR not to reduce
gualification standards when seeking diverse candidates, as if that is inevitable with
candidates who are otherwise under-represented in the workforce.
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Setting targets, not quotas

Aspirational targets where the organization strives to meet a numerical representation goal within a
designated timeframe are permissible. They should be set based on a clear understanding of what is
reasonably attainable, given an organization’s workforce statistics and circumstances.

Aspirational targets are not quotas. With quotas, a specified number of a particular group must be
hired. If the hiring manager falls short of corporate expectations and that number is not met, they may
face consequences. A manager might therefore decide to hire someone based solely on a
demographic characteristic, even if that person is not qualified, just to meet the quota.

An aspirational target also has a numerical objective in mind, but the difference is in how it is
managed. These targets incentivize the use of all legally permissible approaches prior to the point of
selection (and prohibits illegal approaches), which should increase the chances of the target being
reached. Because the manager is not measured on selections, there is no temptation to violate Title
VII.

In the past, employment lawyers have often recommended against setting such goals. Again,

we point to fears of reverse discrimination. Our concern is that a disgruntled individual not selected
for a position covered by the aspirational goal might claim that the aspirational goal was the
reason for the non-selection. That is a possible risk, but does our fear that we will be unable to
defend the remote claim justify the glacial speed of reaching true representation?

Besides, the risk of suit by a disappointed candidate exists with every competitive selection that is
made. And if the concern is inartful emails that suggest that the protected status was the sole reason
for the selection, that can be preemptively addressed through training.

The safest and most impactful way to use aspirational goals is to set them at the executive

level. Suits by disappointed executive candidates are extremely rare. The jobs are single incumbent
jobs so there is virtually no risk of a class action. The number of decision makers are limited and
given their sophistication level, less likely to create inartful emails.

Goals to diversify the executive ranks sound bold and therefore may be particularly welcomed by
employees and customers alike. As a plus, once such executives are in place, they are likely to
influence the tone at the top and promote further diversity efforts throughout the organization.

It is also possible to use race and gender more explicitly as one factor among many in
selections when made pursuant to a voluntary affirmative action plan. Title VII actually

permits this. Of course, there are rules.

The program must be:

Narrowly tailored;

Remedial in nature to address an underrepresentation;

Limited in duration to the time it takes to remedy the underrepresentation;

Used only to achieve, not to maintain, the representation; and

Constructed so it does not “unnecessarily trammel” the rights of the non-favored group.

The US Supreme Court ruled in the Weber and Johnson cases, over 35 years ago, that this practice
is allowed. But very few private employers do this because we fear that the underrepresented group



will seize on the factors justifying this plan as evidence of discrimination.

Underrepresentation vs discrimination

But an admission of underrepresentation is not an admission of discrimination. There can be many
reasons for underrepresentation unrelated to employer misdeeds. For example, perhaps the
organization has had difficulty attracting talent (possibly due to a misperception of being inhospitable)
despite its best efforts. And if that underrepresented group seizes on the voluntary affirmative action
plan as a basis to bring a claim, that was a disgruntled group ready to sue already (presumably at the
lack of progress).

Another commonly cited reason for not engaging in voluntary affirmative action efforts is the potential
discoverability of the data. But if performed by a sophisticated labor economist and under
privilege, the conclusions should be both defensible and protected from disclosure.

One more commonly cited concern is that talented underrepresented employees will resent the
implication that they were selected because of an affirmative action program. Here, messaging is the
key.

This is not to say that a voluntary affirmative action plan is risk free. It's not. There are risks. But we
give outsized weight to the risk of doing something and inadequate weight to the risk of failing to
make progress. At a time when consumers and employees are demanding more equity and business
benefits of diverse teams, such as greater innovation and better decision-making, are well
documented, inaction has more significant costs.

Moving forward

Let's be honest: As employment attorneys, we have been stifling progress. But the good news is, we
are also uniquely situated to help develop creative, Title VII-friendly approaches to move the needle.

If our organizations are not making progress, we need to engage in some introspection to understand
the role that we may have played. We as employment lawyers can be extremely influential. With our
well-honed powers of advocacy, our opinions can often outweigh those of HR or DEI professionals,
making or breaking a DEI initiative. Our advice should be calibrated. Not all risks are the same. Lots
of risk can be mitigated. And the risk of inaction must be considered.

While we may have been in the past, we don’t have to be complicit anymore. We have the
opportunity to be a part of the solution, proposing programs that create minimal risk and help the
organization appropriately weigh the costs and benefits of taking more aggressive action.

DEI, Esq. is comprised of in-house counsel who share a deep passion for diversity, equity, and
inclusion. While the members, Jane Howard-Martin, Connie Almond, Olesja Cormney, Jennifer N.
Jones, and Meyling Ly Ortiz, work as employment counsel at Toyota Motor North America, Inc., their
views and the thought-leadership expressed are their own and not necessarily the views of their
employer.
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Connect with in-house colleagues. Join ACC.

Disclaimer: The information in any resource in this website should not be construed as legal advice or
as a legal opinion on specific facts, and should not be considered representing the views of its
authors, its sponsors, and/or ACC. These resources are not intended as a definitive statement on the
subject addressed. Rather, they are intended to serve as a tool providing practical guidance and
references for the busy in-house practitioner and other readers.

See how the ACC DEI Maturity Model can help you in your efforts.

Jane Howard-Martin
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Vice President and Assistant General Counsel

Toyota Motor North America, Inc.

Jane Howard-Martin is vice president and assistant general counsel for Toyota Motor North America,
Inc. (TMNA) and manages the Labor, Employment, Immigration, Benefits and Trade Secrets practice.
Howard-Martin leads the labor and employment practice group that is responsible for providing legal
advice and counsel and managing litigation and labor matters for a workforce of 33,993 based in our
North America affiliates, including the nine North American Manufacturing Centers (NAMCs), R&D,
Finance, and Headquarters functions.



Prior to joining Toyota in 2003, Howard-Martin was a partner with Morgan, Lewis and Bockius, LLP in
their Los Angeles and Pittsburgh offices, and previously was a partner at Kirkpatrick & Lockhart in
Pittsburgh, Pennsylvania.

Howard-Martin has been featured in a number of publications and symposiums. She authored a
column on employment issues for USAToday.com, a treatise on Title Il of the Americans with
Disabilities Act and served on the Editorial Review Board of the Pennsylvania Labor Letter. Howard-
Martin also appeared as a panelist on MSNBC'’s “Today in America” on the issue of harassment.
She is a frequent speaker on employment law topics at various conferences including those held by
the ABA, the National Employment Law Council, and the American Employment Law Council. In
November 2020, Howard-Martin received the ABA Honorable Bernice B. Donald Diversity, Equity and
Inclusion in the Legal Profession Award. She is the past President (2009) and currently serves on
the board of directors of the California Employment Law Council and is also a board member of the
American Employment Law Council. She is also a fellow with the College of Labor and Employment
Lawyers.

Howard-Martin earned a BA from Harvard University in 1979 and received her juris doctorate degree
from Harvard Law School in 1982.

She lives in Los Angeles with her husband, Gus Martin, who is on the facility at California State

University, Dominguez Hills. In her free time, she enjoys ballroom and hip-hop dancing, trying
international recipes, writing historical fiction, and travel.
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Managing Counsel, Labor and Employment

Toyota Motor North America, Inc.

Connie Almond is managing counsel in the labor and employment law group for Toyota Motor North
America, Inc., a mobility company headquartered in Plano, TX.
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Managing Counsel, Labor and Employment

Toyota Motor North America, Inc.

Olesja Cormney is managing counsel in the labor and employment group for Toyota Motor North
America, Inc., a mobility company headquartered in Plano, TX. She is a strategic counsel and a
proactive problem solver, offering an innovative perspective and an agile approach based on her
prior business experience. Cormney is honored to be on the board of the ACC Dallas Fort-Worth
Chapter.




Jennifer N. Jones

Managing Counsel, Labor and Employment

Toyota Motor North America, Inc.

Jennifer Jones is managing counsel in the labor and employment group at Toyota Motor North
America, Inc. She has over a decade of experience counseling employers on a broad range of labor
and employment law issues. As one of the founding members of DEI, Esqg., she has a deep passion
for diversity, equity, and inclusion, and has authored many articles and participated in many panels
on the subject. She also sits on the board of two nonprofit organizations, both with a mission of
ensuring that children from disadvantaged backgrounds have access to quality secondary and post-
secondary education. In her free time, Jones strives to be a “fun mom?” for her two small children
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while keeping up with the latest and greatest in interior design.

Meyling "Mey" Ly Ortiz
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Managing Counsel, Labor and Employment

Toyota Motor North America, Inc.

Meyling "Mey" Ly Ortiz is managing counsel of employment at Toyota Motor North America, Inc. Her
passions include mentoring, championing diversity and inclusion and a personal blog:
TheMeybe.com. At home, you can find her doing her best to be a "fun” mom to a toddler and a
preschooler and chasing her best self on her Peloton. You can follow her on LinkedIn. And you knew
this was coming: her opinions are hers alone.
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