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Driven by its mission to protect investors and maintain fair and orderly markets the US Securities and
Exchange Commission (SEC) is making good on its promise to focus on environmental, social, and
governance (ESG) issues, as evidenced by the agency’s recent actions against a publicly-traded
Brazilian mining company and a financial institution for alleged fraudulent disclosures in their public
filings.

The SEC has authority to bring such actions through its broad powers to enforce, among other
things, the Securities Act of 1933, the Securities Exchange Act of 1934, the Investment Advisers Act
of 1940, and the Investment Company Act of 1940. The power to enforce these acts, arguably, gives
the SEC broad discretion to focus on ESG issues, and considerable authority to punish entities that
do not meet their ESG-related obligations.

In March 2021, the SEC announced a new task force focused solely on ESG issues and identifying
material misstatements in issuers' disclosures relating to ESG. The agency noted that it planned to
use sophisticated data analysis to mine and assess registrants' climate related and other ESG
disclosures.

The recent actions signal the SEC’s move toward an aggressive ESG regulatory environment. It
alleges the mining company ignored red flags about safety violations while publicizing its
commitments to increased safety and environmental standards. For the investment firm, the SEC
levied US$1.5 million in fines for ESG-related misstatements related to certain investment portfolios.

Coupled with the agency’s stated interest in greenwashing claims and approval of NASDAQ diversity
rules that will inevitably lead to so-called “woke-washing” claims, publicly-traded companies should
prepare for an uptick in both enforcement actions and private litigation.



https://www.sec.gov/litigation/complaints/2022/comp-pr2022-72.pdf
https://www.sec.gov/litigation/complaints/2022/comp-pr2022-72.pdf
https://www.sec.gov/news/press-release/2021-42
https://www.sec.gov/files/2022-exam-priorities.pdf
https://www.sec.gov/news/speech/lee-climate-esg-board-of-directors

"Greenwashing"

Greenwashing refers to a company’s misrepresentation of its environmental practices. Claims
regarding the accuracy of a company’s climate or environmentally friendly products or operations
have previously been brought under various state consumer protection statutes. Many state
consumer protection laws follow a “reasonable consumer standard,” and companies have
successfully defended greenwashing claims because the challenged statements were purely
aspirational.

Conversely, some state consumer protection laws follow a “consumer influence” standard, finding
that publicly available statements that can influence the consumers’ decision-making process in
purchasing goods can be actionable. Companies have experienced less success in defending
against claims under this standard, with courts allowing claims to proceed if statements can be tested
as accurate or inaccurate, such as whether companies monitor their suppliers for child labor practices
and other stakeholder issues, as reflected in public documents.

Private litigation can also be a precursor to regulatory action.

Private litigation can also be a precursor to regulatory action. For example, the SEC’s enforcement
action against the Brazilian mining company mirrors and expands on similar allegations brought by
an investor putative class against the company nearly two years before.

"Woke-washing"

Woke-washing refers to an overstatement or misrepresentation of a company’s policies and
practices regarding social issues related to diversity, equity, and inclusion (DEI), social justice, and
labor practices, among others. Courts have generally found allegations related to boardroom and
workforce diversity in recent shareholder derivative actions deficient at the pleadings stage, holding
that allegations about commitments to a “diverse workforce” and “an inclusive working environment”
are not actionable and do not form an essential link to loss-generating corporate action. With the
SEC's recent approval of the NASDAAQ listing rules regarding board diversity and disclosure,
however, would-be plaintiffs will be armed with more publicly-available data, enabling them to assert
more specific allegations about corporate DEI practices and policies (or the lack thereof) in future
lawsuits.



https://www.sec.gov/rules/sro/nasdaq/2021/34-92590.pdf

While NASDAQ has clarified that its rules requiring certain companies to have at least one female
director and one director from an underrepresented group are disclosure-based, NASDAQ has
reserved the option to de-list companies for compliance failures, with some requirements taking effect
as early as Aug. 8, 2022. The SEC has found these boardroom DEI statistics significant because
they are “currently not widely available on a consistent and comparable basis” but contribute to the
“maintenance of fair and orderly markets.”

Framing these rules as “disclosures” versus “mandates” is critical in staving off legal challenges, as
demonstrated by recent California court rulings, Crest et al. v. Padilla, C.A. No. 19STCV27561 Cal.
Super. Ct. (Crest I) and Crest et al. v. Padilla (Crest Il), C.A. No. 20STCV37513 Cal. Super. Ct., that
struck down state laws requiring public company boards to diversify with women and
underrepresented groups.

Mitigating risk

Many public companies are vigilant in verifying their financial disclosures. It is now equally important
that companies apply a similar standard to their ESG disclosures. This applies to “formal”
disclosures in SEC filings and informal statements on social media, in press releases and CSR
reports, and other public statements in which companies address ESG issues, as these statements
will undoubtedly serve as the predicate for investor lawsuits or regulatory actions.

Public companies should stay watchful for books and records demands from shareholders relating to
ESG, as plaintiffs could use information sought in these demands to bolster allegations in derivative
suits against the company and its directors.


https://www.sec.gov/rules/sro/nasdaq/2021/34-92590.pdf

Check out ACC?s Resource Library.

Disclaimer: The information in any resource in this website should not be construed as legal advice or
as a legal opinion on specific facts, and should not be considered representing the views of its
authors, its authors’ employers, its sponsors, and/or ACC. These resources are not intended as a
definitive statement on the subject addressed. Rather, they are intended to serve as a tool providing
practical guidance and references for the busy in-house practitioner and other readers.
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Vice President of Litigation

Albertsons Companies, Inc.

Adwoa Ghartey-Tagoe Seymour is vice president of litigation at Albertsons Companies, Inc. (NYSE: ACI), and
has extensive experience counseling public and private companies, household brands, and financial
institutions in mitigating risks and resolving disputes.
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Litigation Partner and Co-chair of the Class Action Practice

Squire Patton Boggs

Petrina Hall McDaniel is a litigation partner and co-chair of the Class Action Practice at Squire Patton
Boggs, litigating bet-the-company cases and class actions. She defends clients in high-stakes
controversies involving consumer class actions, unfair business practices, fraud cases, and
regulatory investigations.
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Litigation Partner

Squire Patton Boggs

Sean McGrane is a litigation partner at Squire Patton Boggs whose practice focuses on lawsuits
involving securities fraud, shareholder derivative claims, and claims arising out of mergers and
acquisitions.
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