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The Dutch Supreme Court has confirmed legal professional privilege (LPP) for legal advice from
foreign in-house lawyers, but only if they can show a formal guarantee of independence from their
employer.

The case arose from a 2016 criminal investigation into the acquisition of the Etosha offshore oil field
by Royal Dutch Shell in Nigeria and concerned Shell’s claim to legal privilege for documents
produced by in-house counsel who were not members of the Dutch Bar.

ACC filed in support of Royal Dutch Shell’s position that the work of its in-house lawyers located
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outside the Netherlands should be protected by privilege. The Rotterdam District Court agreed with
this position, but both Shell and the Dutch Public Prosecutor filed appeals with the Supreme Court in
cassation.

ACC filed in support of Royal Dutch Shell's position that the work of its in-house lawyers
located outside the Netherlands should be protected by privilege.

The Supreme Court has now ruled that in-house privilege is protected under Dutch law only where a
lawyer’s employer has formally guaranteed their right to provide independent advice and comply with
rules of professional conduct, regardless of whether the lawyer practices in the Netherlands or in
another European Economic Area (EEA) country or Switzerland. For lawyers from other countries,
there is an additional requirement that privilege must be available to that lawyer under the rules of
their home jurisdiction.

ACC was represented by Paul Gilbert, a partner in the London office of Cleary Gottlieb Steen &
Hamilton LLP. He spoke with ACC’s Deputy General Counsel Veronica Pastor about this case and
why in-house privilege in business is necessary.

An interview with Paul Gilbert of Cleary Gottlieb

Veronica Pastor: In 2020 you represented ACC in filing a document in support of wide recognition of
legal professional privilege for foreign in-house counsel in the Netherlands before the Rotterdam
District Court.

That appellate court affirmed that each country could make its own legal privilege rules and
recognized that in-house privilege was protected in many jurisdictions. It ruled that in-house counsel
working permanently in the Netherlands, even if registered outside the Netherlands, must sign a
“professional charter” certifying their independence in order to benefit from legal privilege. Why did
Shell and the Public Prosecutor appeal? How does the Supreme Court’s ruling differ from
that of the District Court?
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Paul Gilbert of Cleary Gottlieb Steen and Hamilton LLP

Paul Gilbert: Legal privilege is a fundamental right. It is essential to encouraging full and frank
communication between lawyers and their clients. This is the universally recognized justification for
privilege protection, and it applies with equal force to legal advice provided by in-house lawyers.

Legal privilege is a fundamental right. It is essential to encouraging full and frank
communication between lawyers and their clients.

The Rotterdam court had endorsed this principle. It found that legal privilege did apply to in-house
lawyers under Dutch law, including those qualified in other jurisdictions. The only caveat was in-
house lawyers invoking privilege in the Netherlands had to obtain a formal guarantee of
independence from their employer for their advice to benefit from legal privilege.

Foreign in-house counsel have to sign a formal guarantee of independence to gain legal privilege in
the Netherlands. Photo by Roman Seliutin / Shutterstock.com

The Dutch prosecutor appealed the court’s ruling because they wanted access to internal documents
that Shell had refused to disclose. At first instance, the magistrate held that the professional
independence of the entire in-house legal department was vitiated because Shell's head of legal sat
on the company’s executive committee, and was therefore not independent. If the Supreme Court
took the same approach, the prosecutor would have had access to all of Shell’s in-house advice.



Shell appealed this decision because it felt the judgment did not go far enough. Some of its in-house
lawyers did not meet the test set out by the Rotterdam court, meaning that their documents could be
reviewed by the prosecutor. Shell felt that all of its in-house lawyers’ advice should be protected.

Pastor: Royal Dutch Shell was a criminal case. Does the ruling apply for civil matters also?

Gilbert: It was a criminal procedure case, but the principles and reasoning apply more broadly,
including in administrative investigations and civil cases.

In fact, the Supreme Court emphasized the universal right to legal privilege in that “the public interest
in the truth being brought to light in court must give way to the public interest in the fact that everyone
must be able to turn to [legal advisers] freely and without fear of publication of the matters discussed
in order to obtain their assistance and advice.”

Pastor: What is cassation, and what did the Supreme Court actually decide?

Gilbert: Effectively it means that the court was deciding the legal principles, not examining the facts
of the case. In this instance, the court found that both appeals were technically inadmissible, but it
made a number of “observations” on the extent of privilege protection that is afforded to in-house
counsel.

First, the Supreme Court has confirmed that privilege is available to in-house counsel on the same
basis that it is available to external lawyers. But to benefit from that privilege, in-house counsel must
be as free as outside counsel to provide independent advice and, in particular, be free from any
conflict of interest between their professional duties as a lawyer and their duties as an employee of
the company.



To benefit from legal privilege just as external lawyers, foreign in house-counsel must not encounter
any conflict of interest between professional lawyer duties and employee company duties. Photo by
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The Supreme Court has confirmed that privilege is available to in-house counsel on the same
basis that it is available to external lawyers.

Under Dutch law, this independence is guaranteed by the employer signing a “professional charter”
or statuut. Under this professional charter, the employer undertakes to respect the lawyer's right to
observe rules of professional ethics and conduct, including those relating to confidentiality and
privilege. This means that lawyers licensed or registered to practice in the Netherlands (including
foreign lawyers working in the Netherlands) are entitled to privilege if, and only if, they have signed a
professional charter in a form approved under Dutch bar rules.

In-house lawyers working outside the Netherlands whose communications are subpoenaed or who
are asked to testify will benefit from privilege in Dutch proceedings only if:

1. They are entitled to privilege under the law of their home country in relation to the specific
activities in question;

2. Those activities would benefit from legal privilege if they had been carried out in the
Netherlands; and

3. The lawyer can show that they have a similar agreement with their employer guaranteeing
their independence as would be the case under a Dutch professional charter.

Pastor: What do foreign in-house lawyers need to do in order to ensure legal professional



privilege extends to their work under Dutch Law?

Gilbert: The Supreme Court found that in-house lawyers based in the Netherlands have to enter into
a professional charter with their employer before their advice can benefit from legal privilege. In-
house lawyers working in the Netherlands — including foreign lawyers — should make sure they have
this protection in place. It is simple, and in their employer’s interest too, since they need to be able to
communicate freely with their advisers.

In-house lawyers who are not based in the Netherlands should think about entering a similar
agreement with their employer as a precaution. This is not limited to lawyers working for Dutch
companies or companies located in the Netherlands; it applies to any in-house lawyer giving advice
that could be relevant to Dutch proceedings.

In-house lawyers who are not based in the Netherlands should think about entering a similar
agreement with their employer as a precaution.

Broader implications

Pastor: At least half of EEA countries recognize LPP for in-house counsel. In 2021 Spain adopted
wide rules guaranteeing LPP for in-house counsel and specifically stating that there is no difference
between in-house counsel and their law firm colleagues. New rules that will recognize LPP for in-
house counsel are currently before Parliament in Switzerland as part of a general reform of the Code
of Civil Procedure.

Is the Dutch ruling part of a modernization trend motivated by the need to enhance the
competitive position of European business? In your opinion, what are the broader
implications of this judgment at the European level?

Gilbert: The European Court of Justice issued a judgment in 2020 (Uniwersytet Wroc?awski and
Poland v REA) concerning the rights of a Polish lawyer to plead before the court on behalf of a
university by which he had previously been employed and where he still sometimes lectured.

The court found that the lawyer was sufficiently independent of the facts of that case. It also
suggested that challenges to the independence of a lawyer should be limited to circumstances where
conflicts of interest are likely to arise, rather than simply being assumed. There are also recent cases
in the English courts endorsing in-house privilege, such as the 2020 Tatneft case. So | think we can
see a positive trend.

The Dutch judgment is particularly welcome because it confirms that in-house lawyers can operate
with the same independence as outside counsel and are entitled to rely on legal privilege even when
advising outside their home jurisdiction. While this judgment concerns the Netherlands specifically, it
endorses fundamental principles that apply far more widely.

While this judgment concerns the Netherlands specifically, it endorses fundamental principles

that apply far more widely.

It would have been simpler and perfectly justified if the Supreme Court had followed the law of the
home country without imposing formal requirements. After all, in-house counsel who are members of



the bar or law society are bound by ethical principles of independence on the same basis as outside
counsel. But at least, the procedure to obtain legal professional principle is not complicated.

Check out ACC?s Resource Library.

Disclaimer: The information in any resource in this website should not be construed as legal advice or
as a legal opinion on specific facts, and should not be considered representing the views of its
authors, its authors’ employers, its sponsors, and/or ACC. These resources are not intended as a
definitive statement on the subject addressed. Rather, they are intended to serve as a tool providing
practical guidance and references for the busy in-house practitioner and other readers.

Veronica Pastor

Deputy General Counsel

Association of Corporate Counsel
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Veronica Pastor is deputy general counsel at the Association of Corporate Counsel and focuses on
privacy, cybersecurity, and international contracts.
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