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Indira Sharma, Partner, Saul Ewing

Franco Spraggins, General Counsel & Chief Compliance Counsel, Eversana

Watch the US Supreme Court carefully, because its decision in In re Grand Jury will impact how
courts determine attorney-client privilege in the dual-purpose communications context. Dual-purpose
communications uniquely impact in-house counsel because they wear so many hats.

e Currently, there is a split in the US Courts of Appeal on what test should be applied to
attorney-client dual-purpose communications: “the primary purpose” test, whereby the legal
purpose must be the primary purpose, or “a primary purpose,” in which the legal purpose
must be a significant or material purpose.

¢ While there is confusion over the test that courts will apply, best practices include intentionally
employing legal terms in responses to internal clients, training clients to send significant legal
concerns in separate emails, developing clear policies that describe certain activities as
conducted for the purpose of obtaining legal advice, and limiting the number of people on
communications.


https://www.linkedin.com/in/mary-blatch/
https://www.linkedin.com/in/jonathan-jung-b862a81b/
https://www.linkedin.com/in/indira-k-sharma-8b412b13/
https://www.linkedin.com/in/francospraggins/
https://www.scotusblog.com/case-files/cases/in-re-grand-jury/

Courts will often look below the surface of what the actual issue is when it comes to
determining the ultimate goal of the communication, whether legal or business.

Mary Blatch, Senior Counsel, Privacy, StockX

Check out ACC?s Resource Library.

Disclaimer: The information in any resource in this website should not be construed as legal advice or
as a legal opinion on specific facts, and should not be considered representing the views of its
authors, its authors’ employers, its sponsors, and/or ACC. These resources are not intended as a
definitive statement on the subject addressed. Rather, they are intended to serve as a tool providing
practical guidance and references for the busy in-house practitioner and other readers.
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