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Cheat Sheet

e Know your fiduciary responsibilities. While ERISA has focused on retirement service fees
in the past, the spotlight is now on healthcare costs.

Prepare to publish fees and pricing. Responsibilities handled by other parties do not relieve
fiduciary duties.

Get brokers and consultants on board. They will need to disclose their compensation to
plan fiduciaries.

Consider establishing a chartered fiduciary committee. Plan sponsors should designate a
fiduciary — a single person or a committee — to oversee the obligations.

Starting in 2022, an estimated 2.5 million employer-sponsors of health plans are required to adopt



new fee and pricing transparencies due to amendments made to ERISA. While ERISA has focused
on retirement service fees in the past, the spotlight is now on healthcare costs.

The requirements fall under the Affordable Care Act (ACA) and Consolidated Appropriations Act,
2021 (CAA 2021), and affect organizations covered by the Employment Retirement Income Security
Act of 1974 (ERISA).

ERISA applies to most private companies that offer healthcare and retirement plans to employees.
Complying with ERISA fiduciary duties for group health plans has been challenging due to the lack of
fee transparency in the industry. However, the new transparency rules put more fee and pricing
information into the hands of health plan fiduciaries and other stakeholders to shed light on these
fees.

The new transparency rules put more fee and pricing information into the hands of health plan
fiduciaries and other stakeholders to shed light on these fees.

An array of required disclosures

These rules place new transparency obligations on group health plans and health insurance issuers
subject to ERISA, including:

Publicly reporting health plan prices for medical and prescription drug services,
Developing cost-sharing tools for plan participants,

Eliminating surprise billing,

Removing gag clauses from health plan contracts, and

Reporting healthcare, pharmacy benefits, and prescription drug costs to the federal
government.

Annually, starting in 2022, employer-sponsors of group health plans will be required to submit
attestations to group health plan regulators that they have removed gag clauses in health plan
contracts. Under CCA 2021, brokers and consultants are required to disclose fees to health plan
fiduciaries so the fiduciaries can attest to their reasonableness.

The new transparency rules also require brokers and consultants, who provide services to group
health plans, to provide fee disclosures to plan fiduciaries. Without knowing how much they are
paying, plan fiduciaries cannot satisfy their ERISA obligations to determine the reasonableness of
fees.

ERISA fiduciary duties

When advising clients, in-house counsel should know their organization’s disclosure obligations and
how they affect the fiduciary obligations of employer-sponsored group health plans. While many of
these new transparency obligations can be delegated to third parties, group health plan fiduciaries
remain responsible for monitoring fiduciary delegations and determining that group health plan fees
are reasonable.


https://www.hhs.gov/healthcare/about-the-aca/index.html
https://www.congress.gov/bill/116th-congress/house-bill/133/text
https://www.congress.gov/bill/116th-congress/house-bill/133/text
https://www.dol.gov/general/topic/retirement/erisa
https://www.dol.gov/general/topic/retirement/erisa
https://www.forbes.com/advisor/retirement/erisa-employee-retirement-income-security-act/

Fiduciary status is based on the functions performed for, or on behalf of, the plan, and include
committees or individuals that oversee employee benefits and administer the group health plan.
Fiduciaries of ERISA plans are required to administer the plan in accordance with ERISA’s fiduciary
duties.

Strict obligations

Many private employer-sponsored group health plans are subject to ERISA, which places strict
obligations on the conduct of plan fiduciaries. ERISA requires them to act solely in the interest of plan
participants and beneficiaries with duty of care, skill, diligence, and prudence. This includes defraying
reasonable expenses of administering the plan.

When advising clients, in-house counsel should know their organization’s disclosure
obligations and how they affect the fiduciary obligations of employer-sponsored group health
plans.

ERISA’s prohibited transaction rules limits certain plan transactions with “parties in interest,” which
include insurers and service providers to the plan. The service provider exemption permits a plan to
pay reasonable compensation to a party providing necessary services for the plan. Therefore,
fiduciaries of ERISA group health plans have a duty to ensure that the assets of the plan, including
participant contributions, are used only to pay benefits or the plan’s reasonable expenses.

Avoiding lawsuits

While ERISA applies equally to retirement and health and welfare plans, the fiduciary spotlight has
traditionally been focused on retirement plans, which have been subject to a dramatic increase in
class action fee litigation resulting in high-dollar settlements. As a result, retirement plan fiduciaries
have been motivated to develop rigorous plan governance and oversight of service providers.
Historically, less attention has been paid to good ERISA hygiene for group health plans, but the new
transparency rules necessitate a fresh review of group health plan fiduciary governance and
administration.

Broker and consultant compensation disclosures

Failure by the broker or consultant to comply with the broker-consultant disclosure requirements
means the service arrangement is not reasonable. And, therefore, it is a prohibited transaction.
Specifically, the CAA 2021 created disclosure requirements under Section 408(b)(2) of ERISA that
apply to brokers and consultants providing services to group health plans by codifying rules similar to
the ERISA retirement plan disclosure regulations. ERISA section 408(b)(2) exemption provides a
statutory exemption for reasonable contracts with service providers if the services are necessary for
operation of the plan and no more than reasonable compensation is paid for the services.

The new rules apply to any service provider who reasonably expects to receive US$1,000 (adjusted
for inflation) or more in direct or indirect compensation for:

e Brokerage services provided to an ERISA-covered group health plan with respect to the
selection of health insurance products (including vision and dental), recordkeeping services,
medical management vendor, benefits administration, stop-loss insurance, pharmacy benefit


https://www.bcbsm.com/employers/help/erisa/#:~:text=Many%20types%20of%20employee%20pension,and%20government%20groups%20are%20exempt.
https://www.paulweiss.com/practices/litigation/litigation/publications/supreme-court-clarifies-erisa-fiduciary-s-duty-of-prudence?id=42249#:~:text=A%20fiduciary%20must%20discharge%20its,with%20like%20aims.%E2%80%9D%2029%20U.S.C.
https://www.dol.gov/sites/dolgov/files/ebsa/about-ebsa/our-activities/resource-center/fact-sheets/final-regulation-service-provider-disclosures-under-408b2.pdf
https://www.federalregister.gov/documents/2012/02/03/2012-2262/reasonable-contract-or-arrangement-under-section-408b2-fee-disclosure

management services, wellness services, transparency tools and vendors, group purchasing
organization preferred vendor panels, disease management vendors and products,
compliance services, employee assistance programs, or third-party administration services,
or

Consulting services related to the development or implementation of plan design, insurance
selection (including vision and dental), recordkeeping, medical management, benefits
administration selection, stop-loss insurance, pharmacy benefit management services,
wellness design and management services, transparency tools, group purchasing
organization agreements and services, participation in and services from preferred vendor
panels, disease management, compliance services, employee assistance programs, or third-
party administration services for an ERISA-covered group health plan.

The US$1,000 compensation threshold includes amounts paid to a service provider’s affiliate or
subcontractor. Note that this threshold is much lower than the US$5,000 threshold required on
Schedule C of the DOL’s Form 5500. The term “compensation” includes both cash and non-

monetary compensation valued at more than US$250 (adjusted for inflation) paid, in the aggregate,
during the term of the arrangement.

The fiduciary spotlight has traditionally been focused on retirement plans, which have been
subject to a dramatic increase in class action fee litigation resulting in high-dollar settlements.

Like the disclosure rules applicable to retirement plan service providers, these rules require a health
plan service provider to disclose, in writing, the following information to the group health plan
fiduciary:

A description of the services to be provided to the covered plan pursuant to the contract or
arrangement;

If applicable, a statement that the service provider (or an affiliate or subcontractor) will
provide, or reasonably expects to provide, fiduciary services to the covered plan;

A description of all direct compensation the service provider (or an affiliate or subcontractor)
reasonably expects to receive in connection with the provision of services;

A description of all indirect compensation the service provider (or an affiliate or subcontractor)
reasonably expects to receive in connection with the provision of services (including
incentives paid to a brokerage firm not solely related to the contract with the covered plan), a
description of the arrangement between the payer of the indirect compensation and the
recipient service provider, a description of the services for which the indirect compensation is
received, and the identity of the payer of the indirect compensation;

To the extent compensation is paid among a service provider, the service provider’s affiliate,
or the service provider’s subcontractor on a transaction basis (such as commissions or
finder’s fees), a description of any such arrangement and identification of the payers and
recipients of such compensation (including the status of a payer or recipient as an affiliate or
a subcontractor);

A description of any compensation that the service provider (or an affiliate or subcontractor)
reasonably expects to receive in connection with termination of the contract or arrangement,
and how any prepaid amounts will be calculated and refunded upon such termination; and

A description of the way any direct or indirect compensation will be received by the service
provider (or an affiliate or subcontractor).


https://www.ftwilliam.com/djKIumIZlvmjgBE599Eo3NuoAelU5LAzbx2Xs/help/5500/iScheduleC_2019fws.pdf

This information must be disclosed to the responsible plan fiduciary before the contract or
arrangement is established, extended, or renewed. In addition, the service provider has an affirmative
obligation to notify the plan fiduciary of any change to the above required disclosures as soon as
practical, but generally not later than 60 days from the date the service provider is informed of the
change. The service provider must also provide other compensation information requested by the
plan fiduciary for the plan to comply with its annual Form 5500 reporting and disclosure

requirements.

A plan fiduciary could be in breach of their fiduciary duty if they fail to obtain these disclosures.
Without disclosures, it is impossible to determine the reasonableness of service provider
compensation or evaluate potential conflicts of interest.

The new disclosure rules place increased obligations on health plan fiduciaries to determine
whether any direct or indirect compensation paid to a broker or consultant in connection with
an ERISA group health plan is reasonable.

If the disclosures provided by the service provider turn out to be incomplete or inaccurate, a health
plan fiduciary could still satisfy the prohibited transaction exemption if they relied in good faith on a
service provider’s disclosures. In such a case, the plan fiduciary must take reasonable steps to
obtain the missing or incorrect information upon discovery, inform the DOL, and consider whether to
terminate or continue the arrangement if the service provider fails to comply with a request for
information within 90 days. In a bulletin issued in late 2021, the DOL indicated that it will not issue
further guidance on the CAA 2021 broker/consultant disclosure rules and encouraged plan fiduciaries
to refer to the existing retirement plan disclosure rules for additional guidance.

The new disclosure rules place increased obligations on health plan fiduciaries to determine whether
any direct or indirect compensation paid to a broker or consultant in connection with an ERISA group
health plan is reasonable. There are penalties for failure to comply with these new disclosure
requirements. They could include the plan fiduciary being held liable for any losses to the plan that
result from the prohibited services arrangement, including restoration to the plan of any excess fees
or commissions, service provider liability for knowing participation in a prohibited transaction, and
DOL actions or settlements.

7 fiduciary best practices for group health plans

Plan sponsors — the employer or organization that establishes the employee benefit plan — should
assess the hygiene of their group health plan governance and fiduciary oversight of service
providers. Plan sponsors should engage in the following action items:

1. Consider whether to formally delegate fiduciary responsibility for group health plan
governance to a committee and develop a committee charter to set forth committee
responsibilities and any limitations on authority.

2. Confirm group health plan fiduciaries are covered under existing fiduciary liability insurance
and indemnified in plan documents.

3. Review existing group health plan service provider agreements to confirm if the new
broker/consultant disclosure requirements apply, and if so, request service provider fee
disclosures.

4. Evaluate service provider disclosures in accordance with the ERISA fiduciary requirements in
relation to the quality, nature, and scope of the services. Consider following existing DOL


https://www.dol.gov/agencies/ebsa/employers-and-advisers/guidance/field-assistance-bulletins/2021-03

guidance on retirement plan fees. Another helpful resource is the DOL white paper,
“Understanding your Fiduciary Responsibilities under a Group Health Plan.”

5. Consider amending service provider agreements to incorporate contractual obligations
requiring the service provider to cooperate with the plan sponsor in meeting the new group
health plan transparency and fee disclosure requirements.

6. Establish a process to regularly monitor group health plan fees to ensure that they are
reasonable and in accordance with industry standards. Consider conducting an RFP for group
health plan service providers every few years to benchmark fees.

7. Document the review process and specify how the reasonableness of compensation was
determined in selecting and monitoring service providers.

Plan sponsors — the employer or organization that establishes the employee benefit plan —
should assess the hygiene of their group health plan governance and fiduciary oversight of
service providers.

Documentation of a well-designed and prudent fiduciary process for group health plan benefit plan
governance is key. By addressing best practices, effective plan governance and fiduciary obligations
proactively, plan sponsors and fiduciaries of group health plans will be better positioned to defend
against government audits and excessive fee litigation.

Check out ACC?s Resource Library.

Disclaimer: The information in any resource in this website should not be construed as legal advice or
as a legal opinion on specific facts, and should not be considered representing the views of its
authors, its authors’ employers, its sponsors, and/or ACC. These resources are not intended as a
definitive statement on the subject addressed. Rather, they are intended to serve as a tool providing
practical guidance and references for the busy in-house practitioner and other readers.

James Patton
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Community Service Day. Patton is a frequent presenter for bar associations and corporate legal departments
on topics of senior care, well-being, team building and organizational resiliency.
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Susan M. Nash is a partner in the Chicago office of Winston & Strawn, LLP specializing in the area of
health and welfare and fringe benefits. Nash has extensive experience advising clients on innovative
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She has counseled a wide variety of employers and health plans on HIPAA'’s privacy, security, and
nondiscrimination requirements. Nash has also represented clients in negotiations and audits with the
Internal Revenue Service, the Department of Labor and the Department of Health and Human
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