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Key Highlights:

¢ Parties to combinations that exceed certain thresholds must notify the combinations to the
Competition Commission of India.

¢ Foreign-to-foreign transactions resulting in an indirect acquisition of an entity in India are
subject to notification requirements.

¢ There are different notification channels, depending on the type of transaction.

The merger control provisions of India’s Competition Act, 2002 (as amended) (“Competition Act”)


https://cci.gov.in/images/legalframeworkact/en/the-competition-act-20021652103427.pdf

came into effect on June 1, 2011. The Competition Commission of India (“CCI”) has passed several
orders in its assessment of over 900 merger notifications received so far, and few key issues are set
out below.

1. Mandatory and suspensory regime

The Indian merger control regime mandates that if (i) the de minimis thresholds (discussed in Section
2 below) and (ii) the thresholds set out in Section 5 of the Competition Act are exceeded, parties to a
proposed combination must notify the transaction to the CCI. The Indian merger control regime is
suspensory in nature. No notifiable combination can be consummated (entirely, or in part) without
CCl approval. If the transaction is consummated without CCI approval, the CCI will levy a penalty and
may even declare the transaction void (Check out the detailed threshold chart here).

Foreign-to-foreign transactions

Typically, foreign-to-foreign transactions, where the relevant business is located outside India with no
direct or indirect presence in India, would not have local nexus, and therefore, would not be notifiable.
In essence, only if parties exceed the de minimis thresholds and the thresholds under Section 5 of
the Competition Act (discussed in Section 2 below), will they be considered to have a local nexus,
and the transaction would thereby be notifiable. The CCI has clarified that foreign-to-foreign
transactions resulting in an indirect acquisition of an entity in India must be notified (see Veolia
Environnement S.A. / Suez S.A. (C-2021/07/852, order dated May 17, 2022).

2. Notification thresholds and treatment of joint ventures

Section 5 of the Competition Act sets out the assets and turnover jurisdictional thresholds based on
which the notifiability of a transaction is assessed.

Note that there are eight separate tests, involving worldwide and Indian assets and turnover at: (a)
group level, (b) competing enterprises level in case of competitor acquisition, and (c) direct
transacting party level, which must be assessed to determine notifiability. The form of a transaction is
important, as the threshold tests could differ if the transaction is (a) an acquisition of a non-
competitor, (b) an acquisition of an actual or potential competitor, or (c) a merger or amalgamation.

De minimis exemption

In March 2011, the Ministry of Corporate Affairs (“MCA”) prescribed a de minimis test, whereby if the
target entity has assets or turnover below INR 3.5 billion (approx. USD 43.91 million) and INR 10
billion (approx. USD 125.45 million - the USD amounts are calculated at the rate of USD 1 = INR
79.71 based on the spot exchange rate for the 6 months preceding 29 November 2022) respectively,
the acquiring party is exempt from making a notification to the CCI (de minimis Exemption).

This notification has continually been extended by the MCA though notifications dated March 27,
2017, and March 16, 2022, and is valid until March 28, 2027.

Lapse of the notification dealing with identification of “group”
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A significant law pertaining to the definition of a “group” expired in March 2021 and has not been
renewed by the MCA. For context, in June 2011, the MCA exempted a group exercising less than
50% of voting rights in other enterprises from the jurisdictional thresholds set out under the
Competition Act (Notification dated March 4, 2011). As a result, many more companies can now be
considered part of a group if the holding company exercises shareholding between 26% to 50%. This
impacts the notifiability assessment, as minority shareholding may have to considered for threshold
assessments.

Joint ventures

The CCI has not provided specific guidance on joint ventures (“JVs”), and the Competition Act itself
is silent on how JVs are treated under merger control. Unlike the European Union (“EU"), the
concept of full function JVs is not recognised in India, and even a temporary arrangement may be
notifiable.

3. Trigger events

For acquisitions, the trigger for notifying the CClI is the execution of binding transaction document(s)
or any other binding document(s) conveying an agreement or decision to acquire control, shares,
voting rights, or assets. For mergers and amalgamations, the trigger refers to the approval of the
proposed combination by the board of directors of the parties.

Acquisition of distressed assets

For an acquisition of distressed assets under the Insolvency and Bankruptcy Code, 2016 (“IBC”), the
trigger event is the adoption of the resolution plan by the acquirer.

Global transactions

For global transactions, the CCI typically considers the global trigger to be the trigger event in India —
even when there is an explicit carve-out for India in the global agreement.

4. The CCl merger control notification: two forms

Parties can file a Form | (short form) notification or a Form Il (long form) notification to the CCI, which
is subject to the market shares of the parties. A Form Il notification is recommended where parties
have a market share of over 15% or 25% respectively in any horizontally or vertically overlapping
market (On April 4, 2022, the CCI notified the revised format of Form Il by amending the Combination
Regulations).

The filing fee for a Form | notification is INR 2 million (approx. USD 25,091) while a Form I
notification fee is INR 6.5 million (approx. USD 81,546).

Green channel route

In August 2019, through an amendment to the Combination Regulations, the CCI introduced a
“Green Channel Route” process for notifying combinations not involving any horizontal, vertical, or
complementary overlaps between the parties to the combination. A combination is deemed approved
on receiving an acknowledgment of filing under the Green Channel Route.


https://www.lexisnexis.co.uk/legal/glossary/full-function-joint-venture
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5. CCl clearance timelines

The CCI has 30 working days to form a prima facie opinion on whether a proposed combination
results in an appreciable adverse effect on competition (“AAEC”) in India and 210 calendar days to
issue its final decision. The CCI can also request additional information from parties or any other
enterprise, and the time taken to respond to such requests is excluded from the 30-working day
period ("clock stops”).

If the CCI reaches a prima facie opinion that a combination does not (or is not likely to) cause an
AAEC, it formally approves the combination — a Phase | investigation. If the CCl is unable to form this
opinion, based on the information received from the parties, it can initiate a detailed Phase I
investigation.

As of now, the CCI has initiated Phase Il investigations in eight instances, including DLF Utilities
Limited/PVR Limited (C-2015/07/288, order dated May 4, 2016); Holcim Limited/Lafarge S.A.
(C-2014/07/190, order dated September 7, 2016); and Bayer Aktiengesellschaft/Monsanto Company
(C-2017/08/523, order dated June 14, 2018).

6. Penalties for no/late filing — gun jumping

Section 43A of the Competition Act provides for imposition of penalty where the parties have
consummated the transaction (entirely or in part) prior to obtaining CCIl approval (a practice
commonly called “gun jumping”). The maximum penalty that can be imposed is 1% of the total
turnover or the assets, whichever is higher, of the combination. The Competition Act also provides
the CCI with an option to “look back” and inquire into a combination which has not been notified for
up to one year from the date of completion of such combination.

7. Consequences of insufficient information in the notification

In a recent filing involving Amazon.com NV Investment Holdings LLC (“Amazon”), the CCI asserted
that Amazon had sought approval for its investment in Future Coupons Limited (“FCL”") but had
failed to disclose its strategic intent behind: (i) certain underlying rights it received in Future Retail
Limited (“FRL") as part of its investment in FCL, and (ii) the strategic nature of certain commercial
agreements between entities belonging to Amazon and FRL.

Accordingly, the CCIl imposed a penalty of INR 2.02 billion (approx. USD 25.34 million) under
Sections 43A, 44, and 45 of the Competition Act. Further, it also suspended its approval and directed
the parties to re-file the notice for approval. The CCI’s decision was upheld by the National Company
Law Appellate Tribunal (“NCLAT”); however, the NCLAT reduced the penalty imposed by the CCI.
Amazon has filed an appeal with the Supreme Court of India and the matter is presently pending.

8. Remedies - getting the deal through

Where the CCl is of the view that a proposed combination may lead to an AAEC, either the parties

may voluntarily propose certain remedies, known as “modifications”, to the combination to address
such concerns, or the CCI may itself propose modifications. Such remedies can either be structural
or operational. As in most jurisdictions, the CCI has shown a preference for structural remedies as

they provide certainty and are easier to monitor.
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For reference, see Schneider Electric India Private Limited/MacRitchie Investments Pte. Limited
(C-2018/07/586, order dated April 18, 2019); Outotec OYJ/Metso OYJ (C-2020/03/735, order dated

June 18, 2020); and Culver Max Entertainment/Zee Entertainment Enterprises Limited
(C-2022/04/923, order dated October 4, 2022).

9. Market studies: impact of CCl's merger control analysis

The CCI regularly initiates market studies on various key sectors to understand underlying issues
prevalent in the sector and the competitive impact of such issues. These market studies provide
industry-specific insights into how the CCI views and assesses competition in those industries, which
can also shape the merger control analysis.

The CCI has initiated market studies in sectors such as: (i) private equity (common ownership), (ii)
telecoms, (iii) blockchain technology, (iv) pharmaceuticals, (v) e-commerce, (vi) logistics (taxi and cab
aggregators), and (vii) film distribution.

10. Amendment of the legislative framework — the Competition
Amendment Bill, 2022

The Competition (Amendment) Bill, 2022 (the “Amendment Bill") proposes significant changes to the
extant Indian competition law regime. Key amendments include:

¢ introducing a Deal Value Threshold,

e broadening the scope of “control” to include “material influence,"

¢ introducing a derogation from standstill obligations for open-market purchases,

e setting increased penalties for gun-jumping and misrepresentation of information to the CClI,
and

¢ shortening merger control timelines, among others. The Amendment Bill is pending with the
Indian Parliament and may be passed partially or completely, with further revisions. It is
expected that the amendments to the Competition Act will be further supplemented through
regulations and guidelines by the CCI.

What to keep in mind

Despite the comparatively nascent nature of the Indian merger control regime, the CCI has displayed
maturity in assessing and clearing complex mergers. It has not prohibited any transaction yet. The
Amendment Bill further seeks to usher in significant developments to align it with best merger control
practices of foreign jurisdictions.

A few helpful tips for businesses for merger compliance are:

¢ Do a timely notifiability analysis to account for potential merger filing in India, especially in
multijurisdictional filings and when time is of the essence.

Deal value threshold, if adopted, will catch more transactions.

Joint ventures, even if temporary arrangements, may need the CCI’s clearance.

Merger filings should be comprehensive to minimize the CClI’s information requests and
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consequent clock stops or invalidation of filing.

¢ Parties to a notifiable transaction should maintain the status quo until the CCI's approval and
take advice from internal and external advisors, where unsure if any coordinated activity can
be done.
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Paku is an Executive Director in the Competition / Antitrust practice at Khaitan & Co and is based in the San
Francisco Bay Area, US and New Delhi. Paku has over 30 years of competition, merger control, corporate and
litigation/ADR-related experience. Prior to joining Khaitan & Co, Paku practiced competition in both the US and
the EU and served as a competition regulator in both jurisdictions.



Paku has been the lead or key lawyer / consultant on numerous complex merger cases in India, the EU and
the US. His portfolio includes Pfizer/GSK’'s consumer healthcare joint venture, Ryanair's attempted
acquisitions of the Irish airline Aer Lingus and Heineken's acquisition of parts of Scottish & Newcastle. Paku is
acclaimed for his expertise by publications such as the International Who's Who of Competition Lawyers and
Economists, Chambers & Partners UK, the Indian Business Law Journal, etc. Presently, as part of his practice,
he regularly advises Indian and overseas clients on a wide array of competition / antitrust policies and legal /
regulatory issues.
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and enforcement matters, including phase Il merger investigations, litigations challenging merger deals, and
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(Amendment) Bill, 2022. Previously, she worked as a Judicial Law Clerk for Judges at the Supreme Court of
India and holds a master’s degree in competition law from the University of Cambridge. She has also been
recognized by publications such as the Legal 500.

Siddharth Bagul



/author/siddharth-bagul-0
/author/siddharth-bagul-0

~ ¥V

Associate

Khaitan & Co



Siddharth Bagul is an associate in the Competition / Antitrust practice of Khaitan & Co., based in Mumbai,
India. He has completed his bachelors’ in law from the West Bengal National University of Juridical Sciences,
Kolkata. He has represented various marquee clients across multiple sectors in enforcement and merger
control matters before the Competition Commission of India. Siddharth has routinely contributed to many
domestic and international publications and actively participates in competition law seminars and training
sessions to companies across the country.K
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